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EDITORIAL NOTES. 


While the Equal Taxation subject, as it is called, is the most important 
matter to come before the present session of the Legislature, certainly 
the next in importance is that relating to the subject of the granting by 
municipal authorities of perpetual franchises to corporations. Assem- 
blyman Colby, of Essex, introduced a resolution in the House which, 
after a preamble, resolved that “it is the sentiment of the Senate and 
General Assembly of this state that all franchises granted in perpetuity 
to public utility corporations are wrong in principle, anticipating con- 
ditions impossible to forecast, and depriving future generations of their 
just rights.” Had this resolution been offered in some of the Western 
states it would doubtless have been passed without argument. But 
New Jersey has never yet arisen to its opportunity in this matter, for 
here the custom has been to grant franchises to gas, electric light, 
telegraph, telephone and street railway companies without restrictions 
as to time, so that another generation cannot take up the matter, and 
either abrogate the privilege or alter the conditions incident to the use of 
such franchises. On the solid merits of the general proposition there 
can be little doubt ; and it is probably only because the custom has been 
otherwise that those who are vitally interested in these corporations 
desire the custom to be continued. So far as the franchises of the other 
classes of public utility corporations, outside of street railways, are 
concerned, it ought to go without saying that never should such fran- 
chises be perpetual. In the matter of street railways, the proposition 
looks, upon its face, slightly different, because they require the invest- 
ment of a great deal more capital and are intended to be permanent in 
their nature. Street railways in these times have connecting lines in 
every direction, and, when the whole is owned and controlled by one 
central corporation, it would be manifestly inconvenient, to say the least, 
to have this or that municipality revoke a local franchise, and thus break 
connecting links. It would seem, therefore, as if the street railways may 
have something to complain against, were the state to adopt 
the Colby resolution, and then put it into law. At the same time, the 
general practice of almost giving away municipal franchises to street 
railway companies has worked an injury to the public and is to be 
condemned. The question, then, arises whether there is not some 
middle ground upon which to meet this problem, and save both the 
necessary rights of the street railway companies and the equal rights of. 
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future generations of taxpayers. Might there not be a law which should 
provide that, while street railway franchises may be in perpetuity (of 
course, for a lesser time, at the option of the local municipalities), there 
shall be a time fixed, say twenty years, and thereafter every twenty years, 
when the continuing terms of the franchise shall be subject to such modi- 
fications as the street railway company and the local municipalities may 
agree upon, or, failing to agree, that the matter shall be certified to a 
state board of arbitration, who shall fix the continuing terms which 
shall bind both parties? As we understand it, all that is sought by those 
who favor, on principle, the Colby resolution, is that, as the country is 
built up and the franchises become more valuable, the local municipali- 
ties shall share in the growth and prosperity of the street railway com- 
pany. This is clearly a right goal at which to aim, and it ought not to 
be difficult for the legislature to enact such a statute as will bring the 
end sought to pass. 





In this connection it has been shown that various of the states, chiefly 
Western, have restricted their municipalities from granting unlimited 
franchises, the maximum term permitted being as follows: Wyoming, 
ten years; Kansas, Montana, South Dakota and Illinois, twenty years; 
Alabama, Colorado, Indiana, lowa and Ohio, twenty-five years ; Georgia, 
Michigan and Virginia, thirty years; Maryland, forty years; Arizona, 
California, Kentucky, Minnesota, Missouri, Texas, Utah, Washington 
and West Virginia, fifty years; North Carolina, sixty years; Louisiana 
and Tennessee, ninety-nine years. There is one other exception, Massa- 
chusetts, which grants franchises for the period of good behavior, and 
not for a specific term. As we have said above, public sentiment in the 
West is clearly against the granting of franchises in perpetuity, while in 
the East there never has been an awakening of opinion on the subject. 
The immediate cause for the agitation on the subject now is, perhaps, 
the resolution of the New England Society of Orange, which, after dis- 
cussing the subject in all its bearings, adopted the following: “Resolved, 
That it is the sense of this Society that a law should be enacted by the 
incoming legislature prohibiting the granting by any municipality of 
any franchise for the utilities for a longer term than twenty-five years, 
or for leasing for a longer term than twenty-five years any gas, water, 
electric lighting or traction plant that may be owned by any municipality 
within the state.” 

When the legislature came to consider the resolution of Mr. Colby, 
it altered its phraseology to read: “It is the sentiment of the Senate and 
General Assembly of the state that all franchises granted in perpetuity 
to public utility corporations of this state without proper restrictions and 
adequate compensation and safeguards, regard being had to both present 
and future conditions, are wrong in principle,” etc. In other words, by 
inference it adopted a resolution that franchises might be granted in 
perpetuity, provided “proper restrictions and adequate compensation and 
safeguards” were thrown around them. In our opinion, the resolution, 
however it may have been intended to nullify the intent of the Colby 
resolution, would not be so objectianable if the legislature would follow 
it up in the way we have indicated, and provide that as to street railways, 
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at least, in the matter of the terms of the franchise, by which we mean 
especially the annual compensation to be paid to the municipality for the 
use of the public right of way, there shall be a readjustment every twenty 
years, or some other fixed time, not too long. The same principle 
might be applied to the other classes of public utility corporations, but 
we see no real objection to having their franchises absolutely limited to 
a term of years, so that they must then be renewed in ordinary course. 





One of these years there will come up a question of almost equal im- 
portance for the solution by our people, and that is whether it should not 
be permitted and be a public benefit to municipalities to own and control 
their own public utility franchises. It is well known that some of the 
cities of England have been experimenting in the matter for at least ten 
years past, and that the result is a large cash revenue to the treasury of 
at least some of these cities. In 1903 there were reported from Scotch 
and English cities cash revenues as follows, such revenues, as we under- 
stand it, being above all expenses of operation. Whether there was 
first deducted the ordinary interest upon the capital invested we do not 
know: Aberdeen, $123,025; Bolton, $192,580; Hull, $217,020; Glasgow, 
$1,761,285 ; Liverpool, $868,070 ; Leeds, $585,795 ; Manchester, $619,855 ; 
New: Castle, $822,545; Nottingham, $271,750; Portsmouth, $234,945; 
Southampton, $99,635; Salford, $208,048; Sheffield, $373,830; Sunder- 
land, $124,048. It has been argued that the conditions are somewhat 
different in this country from what they are abroad, but we do not see 
why they should be. There are smaller fares upon the street railways 
in Great Britain, and this might be one of the results of public ownership 
in any of our large cities. Such a result would certainly benefit the 
working classes. Probably the capitalization there is not so large in 
proportion to the size and territory as here, but it is reasonably certain 
that here the municipalities would not expend more than may be neces- 
sary to construct the service desired, and there would be no watered 
stock upon the market, requiring the earning of large dividends. The 
granting of franchises in perpetuity necessarily cuts off all opportunity 
for municipalities to own and control the franchises within their respec- 
tive limits, except as to new territory. For this reason, if for no other, 
a great deal of consideration should be given to the whole subject 
embraced in the legislative resolution. 





While on the subject of the franchises and rights of street railway 
companies, we are glad to call attention to a recent opinion in the 
Court of Chancery by Vice Chancellor Grey, the case being that of 
Camden & Trenton Ry. Co. v. U. S. Cast Iron Pipe and Foundry Co., 
59 Atl. Rep. 523. In this case the subject came up as to the proper 
speed at which electric cars may travel in the streets of a city, when 
there is no limitation of speed imposed, either by the statute under 
which the company was incorporated or by the ordinances of the munici- 
pality. Referring to the fact that neither statute nor ordinance directed 
a limitation of speed, the Vice Chancellor said: “But, in my view, that 
does not justify the continuous running of electric cars in public high- 
ways at a rate of speed which endangers every other use of such thor- 
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oughfares. All the cases which have dealt with the status of street 
horse railroads and their successors, the electric railways, using public 
highways longitudinally, have been based on the theory that these uses 
of the highway are within those for which the land was originally taken 
by the public for a highway (Hinchman vy. Paterson R. Co., 17 N. J 
Eq. 75, 86 Am. Dec. 252 ; Halsey v. Rapid Transit Co., 47 N. J. Eq. 
380, 20 Atl. 859); that the movement of street railway cars on their 
tracks in the highway ‘is only a modification of the public use to which 
the highway was originally devoted.’ Citizens’ Coach Co. v. Camden 
Horse R. Co., 33 N. J. Eq. 267, 36 Am. Rep. 542. In that case it was 
expressly held by the Court of Appeals that the legislative grant to a 
street railway company of the right to lay rails in a public street at the 
level of the highway carried with it, in the nature of a condition imposed 
on the company, a permission to other vehicles to use the railway tracks 
as a place of passage to and fro, but not for the purpose of competing 
with the street railway company in carrying passengers for hire. The 
effect of these and similar decisions is to declare that the movement of 
street railway cars along the public highway is a use which the street 
railway companies enjoy in common with other vehicles traveling on 
these highways. Every one enjoying such a common easement is bound 
so to regulate his own use of the common right that he does not 
unreasonably interfere with other persons in their enjoyment of it. 
Express statutory limitation of the speed at which street railway cars 
may be driven along the public highways is, therefore, not necessary, 
in order to cast upon street railway companies the obligation so to 
restrain the speed of their cars that other vehicles may reasonably enjoy 
the use of the public way. The rules regulating the speed at which 
steam railroad companies may drive their trains have no application to 
street railways. Each steam railway has the sole, exclusive enjoyment 
of its way, and its crossings of public ways are controlled by express 
legislative enactments. Pennsylvania R. Co. v. Matthews, 36 N. 
Law 531; N. Y. R. Co. v. Leaman (Court of Errors), 54 N. J. Law 202, 
23 Atl. 691,15 L. R. A. 426. It cannot, in my view, be maintained that 
every other user of the public highways must provide the electric rail- 
ways with a clear passage to run their cars therein at unlimited speed. 
Where an electric railway company using a public street can, by a 
reasonable slowing of the speed of its cars, remove the probability of 
collision, it has no equity to require other users of the way to provide 
expensive and special devices to insure it the opportunity to drive its 
cars in the public streets at unlimited speed.” 


The question of what is a legal residence comes up at every election, 
and is disposed of in different ways by election boards. There ought, 
however, to be no great difficulty as to a proper solution of what con- 
stitutes a legal residence for the purposes of voting. The election law 
provides that “every person possessing the qualifications required by 
the constitution, and being duly registered as required by the act, shall 
be entitled to vote in the election district in which he actually resides, 
and not elsewhere.” The “qualifications required by the constitution” 
are given in Article II., which declares that “every male citizen of the 
United States, of the age of twenty-one years, who shall have been a 
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resident of this state one year, and of the county in which he claims 
his vote five months next before the election, shall be entitled to vote,” 
etc. The whole difficulty hinges upon the construction of the word 
“residence,” both in the constitution and in the act. What is it to 
“reside” in a county or local municipality? Clearly it does not mean 
being there occasionally, or for purposes of business only: it means a 
residence, which is intended to be continuous and permanent. If a 
person has a family, the place where they reside being not temporary, 
it is taken to be the residence of the husband and father. Those who 
are in attendance at colleges or public schools do not have a legal 
residence in the places of those colleges or schools, but at the home of 
their parents instead. A working man who comes into a county, or 
certain locality, for the purpose of temporary work, even though his 
period of labor may extend to more than five months or a year, but 
whose intention is to return again to his family and actual residence 
in another county or state, cannot be considered as residing in the local 
district in this state, and if he offers his vote it should be rejected. In 
other words, there must be an intent to actually reside in the place where 
the vote is offered, and such intent must not be only in mind, but must 
be accompanied by acts showing what the fact really is. As men do not 
always carry out their intent or form a definite intent, it is clear that 
their acts may settle the intent, or be more effective in settling the intent, 
than mere original intention. As Mr. Justice Colt, United States Circuit 
Judge of Rhode Island, once said, (in the case of Dresser v. The Edison 
Illuminating Co., 15 N. J. L. J. 83): “A person may actually reside in 
one place, and intend to reside in another, but such intention is not 
sufficient to create a change of residence. So, too, a person may have 
been born and have resided in a certain place, and may have removed 
temporarily to another place, intending to return to the former place; 
but if the latter place becomes in fact their fixed abode, the mere 
intention to return will not keep alive the residence in the former place.” 





The legislature is as usual passing some bills, a strict construction 
of which makes their provisions more or less absurd. For example, the 
bill prohibiting persons from carrying firearms or deadly weapons. 
This measure provides that no person shall carry any revolver, pistol, 
etc., “or any stiletto, dagger, or razor, or any knife, with a blade five 
inches in length or over, concealed in or about his clothes or person.” 
The punishment for this is fine or imprisonment at hard labor or both. 
Just why the legislature should say that a stiletto, dagger or razor less 
than five inches in length entitles a person to immunity, and the larger 
size makes of him a criminal, it would be difficult to define. But, this 
aside, there is a further provision that these dangerous weapons may be 
carried from a man’s dwelling house, or place of business, to a repair 
shop and return; so that it will be quite easy for any one found having 
in possession one of these instruments to say that he was taking it to 
arepair shop. It further provides that the mayor of a municipality or 
a township committee may grant a permit to allow these weapons to 
be carried “for a period of one year.” This comes dangerously near being 
the silliest kind of nonsense. 
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Death has been busy among the members of the New Jersey Bar 
since the opening of the year. It has taken away such venerable men 
of the old school as Mr. John Whitehead and Mr. Silas Whitehead ; also 
Mr. Luther Spencer Goble, who, while not in active practice, kept up 
his knowledge of and interest in the law; and such middle aged men as 
Colonel Dickinson; and of the younger class of prominent attorneys, 
the ex-Prosecutor of the Somerset County Pleas, Mr. James J. Meehan. 
All were men of more than ordinary use in their day and generation. 
All will be missed, but the place hardest to fill, as respects the particular 
position which he has been occupying, will be that of Colonel Dickinson, 
whose peculiar qualifications for the place he held were known to every 
lawyer in the whole state. No solicitor or counselor has transacted 
business with the Court of Chancery for the past third of a century 
without coming to know, to admire and to rely upon the fidelity and 
legal acumen of Chief Clerk Dickinson. Mr. Cortlandt Parker well 
expressed the feelings of all other lawyers when he said, after Colonel 
Dickinson’s death: “No man of all the lawyers of note who have through 
the year past departed this life deserves to be more lamented by the pro- 
fession, old and young, noted or simply known, than this gentleman. For 
thirty-five yearshe has actually filled the post of deputy clerk in Chancery. 
That office required a lawyer to fulfill its duties, and not only that, but 
a lawyer thoroughly posted in the practice of courts of equity. That 
system of law is entirely different from that of the common law in the 
character of its relief and its method of arriving at the truth; that is, 
its practice is as different from that of the common law as any two 
things can be. The first-class equity or chancery lawyer is an entirely 
different person, as a rule, from a first-class barrister of the common 
law. The intricacy of equity practice is far greater than that of the 
common law. Colonel Dickinson was a walking dictionary of practice 
in equity causes. It was as familiar to him as his hands, and hardly 
a cause occurred in that busy court in which solicitors and counsel did 
not consult him for information upon some point which arose in it. He 
had mastered everything. He was courtesy personified. He would 
clear up in a moment technical doubts and difficulties, and, if ever 
rewarded, it was by gift never asked nor required. He was an intensely 
busy man. His study of the subjects enabled him to publish his book 
of Chancery Precedents, the vade mecum of Jersey lawyers in present 
practice, as well as his later work upon the kindred subjects of the 
practice in ecclesiastical courts, called in our law Orphans’ courts, where 
wills and administrations are dealt with. At the same time he has pub- 
lished all the reports of cases in these two sorts of adjudication, in the 
volumes now numbering nineteen, with another in preparation. Addi- 
tionally he kept the books containing records of deposits in the Court 
of Chancery in many causes of much age but not yet ended, including 
accounts of moneys in controversy deposited in bank belonging to 
persons under age—under his charge—and whenever the chancellor was 
himself busy in causes, which is always on Tuesdays and on many days 
besides, he was his clerk with preparation already made as to motions, 
useful beyond description when hearings or questions arose. The most 
wonderful merit of this gentleman in his daily life was his extreme 
courtesy. He was indeed a gentleman, loved by his clerks and all who 
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had Chancery business with him, patient with all, respected by Bench 
and Bar for character as well as intelligence and learning. He ought to 
have been one of the six judges of the Court of Appeals, and he prob- 
ably might have gone there in that capacity but for the fact that no one 
could fill his place where he was. Pity for the state that he has gone. 
It is overwork probably that has removed him so early, but the state, its 
courts and the Bar will take occasion soon to pronounce the eulogy of 
him, which his life so eminently demands.” j 


“HARD CASES MAKE HARDER LAW.” 


(3 Dutch. 451). 

In the case of Phillips v. Crosby, 59 Atl. Rep. 142, the decision of 
Mr. Justice Swayze was as follows: 

“The declaration in this case is extremely informal, but it is possible 
to gather from its averments that the action is brought to recover 
damages for breach of warranty upon the sale of stock in an oil company. 
Phillips v. Crosby, 69 N. J. Law 612, 55 Atl. 814. There is a single plea, 
which denies the alleged sale of stock, and also denies the making of 
the warranties set forth in the declaration. Notwithstanding the 
duplicity of the plea, the plaintiff joined issue thereon. At the close of 
the case the court ordered a nonsuit upon the ground that there was a 
failure to prove the amount of damages sustained by the plaintiff. This 
was clearly erroneous. If the contract and the breach thereof were 
proved, the plaintiff was entitled to nominal damages at least. Furniture 
Company v. Board of Education, 58 N. J. Law 646, 35 Atl. 397. The 
defendant now insists that the nonsuit must be sustained because the 
plaintiff failed to prove a warranty. There was, however, evidence 
justifying an inference that the defendant made representations as to 
the stock of such a character and under such circumstances that they 
would amount to a warranty. As was said by Justice Depue in Wolcott 
v. Mount, 36 N. J. Law 262, 18 Am. Rep. 488 (at page 264, 26 N. J. 
Law, 18 Am. Rep. 488): ‘Statements descriptive of the subject-matter, 
if intended as a substantive part of the contract, will be regarded in the 
first instance as conditions, on the failure of which the other party may 
repudiate in toto, by a refusal to accept, or a return of, the article, if 
that be practicable; or if part of the consideration has been received, 
and rescission therefore has become impossible, such representations 
change their character as conditions, and become warranties, for the 
breach of which an action will lie to recover damages.’ In the same case 
when it was before this court Chief Justice Beasley said: ‘Whether the 
representation or affirmation accompanying a sale shall be regarded as 
a warranty or as simple commendation is a question to be solved by a 
search for the intention of the contracting parties.’ Wolcott v. Mount, 
38 N. J. Law 496, 498, 20 Am. Rep. 425. Whether a warranty is to be 
inferred from the representations is a question for the jury. The non- 
suit cannot be sustained upon this ground. 

“The defendant also insists that there was a failure to prove a breach 
of the alleged warranty. This question is not presented upon the 
present record. The declaration avers that the representations were 
false. The plea specifically denied the making of the contract, and the 
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representations. It failed to deny the falsity of the representations. 
The plea must, according to the general rule of pleading, be taken to 
confess such traversable matter of fact as it does not traverse. 1 Chitty 
616 (14th American Edition). The only issues upon the record are the 
making of the contract and of the representations. 

“The plaintiff urged in his brief that this court should now order 
judgment for the plaintiff, but clearly this cannot be done. Whether or 
not there was a contract of warranty is a question of fact still unde- 
termined. 

“The judgment should be reversed, and a venire de novo awarded.” 

The following is the amended declaration, together with the plea 
or pleas: 

“Pursuant to leave of the court first had and obtained comes 
plaintiff, A. H. P., by his attorneys, G. & G., and for amended declaration 
in an action upon contract against the defendant, G. W. C., and for 
cause of action avers that on or about the twentieth day of July, nineteen 
hundred and one, in the county of Atlantic, the defendant made the 
proposition to plaintiff that he would sell and transfer to him twenty 
thousand shares of the capital stock of the Ohio Oil Company, a cor- 
poration of this state, par one dollar per share, for the sum of fourteen 
thousand dollars, and as a consideration and inducement for such bargain 
and sale said defendant included in said proposition a_ statement, 
assurance and representations then and there among other things that 
the object and business of said corporation was that of mining oil, crude 
petroleum, in lands situate in the counties of Lorain and Medina, in 
the state of Ohio, and lands adjacent thereto, and that he was then and 
there a director of said corporation and conversant with all of its affairs ; 
and that it then and there owned and was operating a large number of 
oil wells then and there producing such oil in large paying quantities ; 
and one of its wells was then and there flowing seventy-five barrels of 
crude oil per day; and that this product was then and there being dis- 
posed of by the corporation at the price of nine dollars per barrel; and 
that the said corporation owned leases of oil lands in addition to the 
lands then and there being so worked to the extent of several thousand 
acres and more than this generation could mine, and that such holdings 
were worth and could be sold at any time for nearly one hundred thou- 
sand dollars; and that said corporation was earning and then and 
there paying to its shareholders a money and cash dividend monthly 
of two per cent., and was earning much more, and that the value of said 
shares of stock greatly exceeded its own par value of one dollar per 
share, and plaintiff, being wholly ignorant of the property, business, 
management and all things concerning said corporation, and relying 
wholly upon the assurances, representations and statement of knowledge 
of the facts by defendant as aforesaid and upon the assumption of the 
verity of each of the aforesaid facts contained in such proposition, 
plaintiff then and there accepted such proposition and then and there 
paid to defendant the sum of fourteen thousand dollars, and, in pursuance 
to said proposition, assurances and representations, defendant delivered 
to plaintiff said shares of capital stock, all of which plaintiff now holds. 

“Plaintiff further avers that the facts contained in the aforesaid 
proposition of bargain and sale did not then and there in any wise exist, 
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and that said corporation did not then and there own and operate any 
oil wells producing oil in large and paying quantities, and that, in pro- 
ducing at all, the same was producing at a loss to said corporation, and 
that it did not then and there, or at any other time, own and operate 
an oil well which produced seventy-five barrels of crude oil per day, 
and that said corporation did not then and there, or at any other time, 
sell seventy-five barrels of crude oil per day as a product of a single 
well for the sum of nine dollars per barrel, and that it did not then and 
there own leases for oil lands in addition to those then and there being 
operated worth nearly one hundred thousand dollars or any other sub- 
stantial sum, and that said corporation did not then and there own oil 
land leases in addition to those being then and there worked that could 
be sold for nearly one hundred thousand dollars or any other substantial 
sum, and that said corporation was not then and there out of its earnings 
and productions paying its shareholders a dividend of two per cent. per 
month or any other sum, and that the representation and assurance that 
said capital stock was then and there of the value of more than the par 
of one dollar per share is wholly untrue in fact; and by reason of the 
absence of the existence then and there of any of the facts contained in 
said proposition of bargain and sale by defendant as aforesaid, said 
capital stock was then and there wholly without value and has so 
remained hitherto, and that defendant has, by means of the premises 
above set forth, incurred a breach of his contract of indemnifying 
assurances and representations contained in said bargain and sale afore- 
said, whereby said consideration of fourteen thousand dollars is wholly 
lost to plaintiff to his damage of one dollar per share of the aforesaid 
twenty thousand shares, wherefore an action has accrued to plaintiff 
to recover of defendant said twenty thousand dollars, wherefor he brings 
his suit.” 

The following was the plea: 

“And now comes the defendant, G. W. C., by S. C. H., his attorney, 
and says that he did not make to plaintiff the representations, statements 
or warranties set forth in his declaration, nor any or either of them; 
nor did the plaintiff ever purchase of defendant any stock of the Ohio 
Oil Company and of this he puts himself upon the country and the 
plaintiff doth the like.” 

From the standpoint of simple proceedings in error, if there be one 
sound principle enunciated in this opinion, it is not visible to the naked 
eye. The case is one of a class in which there has been so much 
profitless judicial speculation that a review of this case may be worth 
while. 

The learned Justice says: “The declaration in this case is extremely 
informal.” That its informality may be examined, the declaration and 
plea are set forth above. It is the same that was sustained on demurrer, 
69 N. J. L. 612. 

He further says: “It is possible to gather from its averments that the 
action is brought to recover damages for breach of warranty for the sale 
of stock in an oil company.” This is a vagary suggestive of something 
more “extremely informal” than can be found in the declaration. The 
pleader had evidently assimilated the opinion of the venerable Mr. Jus- 
tice Depue in Wolcott v. Mount, 36 N. J. L. 262, cited in the opinion 
under review, and we fear that the justice who wrote the opinion had not. 
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This case consisted of a review of a judgment of the Court of Com- 
mon Pleas on appeal from a judgment of the Court for the Trial of Small 
Causes ; on certiorari to the Pleas and on an agreed statement of facts 
constituting return to the writ. The question was whether the facts 
returned imported, by legal interpretation, the liability found by the 
justice of the peace. No question of averments constituting a cause of 
action was involved. The simple question was, did the statement of 
facts import liability? The term “warranty” was not used in the state- 
ment of facts passed on. Now the question is, had analogous facts been 
averred in a declaration in a subsequent suit in the Pleas, as an original 
cause of action, would the declaration have been so informal as to have 
taxed ultimate possibilities of construction? As a declaration, would it 
not have been absolutely obsequious to Wolcott v. Mount as a prece- 
dent? The averments of facts in the declaration simply import a treaty 
of liability and a breach remediable in law by judgment for damages. 
The ultimate right, independent of the misapplied term “warranty,” is 
lucidly displayed by Mr. justice Depue in 7 Vr. 266, same case. “That 
right is founded on the engagement of the vendor, by such description, 
that the article delivered shall correspond with the description. The 
obligation rests upon contract. Substantially the description is war- 
ranted. It will comport with sound legal principles to treat such engage- 
ments as conditions, in order to afford the purchaser a more enlarged 
remedy by rescission than he would have on a simple warranty; but 
when his situation has been changed and the remedy by repudiation has 
become impossible, no reason supported by principle can be adduced 
why he should not have upon his contract such redress as is practicable 
under the circumstances. In that situation of affairs, the only available 
means of redress is by an action for damages. Whether the action shall 
be technically considered an action on 2 warranty or an action for the 
non- -performance of a contract is entirely immaterial.’ 

The pleader framed his declaration upon the principle that plaintiff 
should have upon his contract such redress as is practicable under the 
circumstances.” So he states the circumstances which entitle plaintiff 
to redress in case of misrepresentation or misdescription of the commer- 
cial attributes of the thing sold. 

The opinion first above set forth further says: “In the same case” 
(Wolcott v. Mount), “when it was before this court, Chief Justice Beasley 
said ‘whether the representation or affirmation accompanying a sale shall 
be regarded as a warranty or as a simple commendation is a question 
to be solved by search for the intention of the contracting parties.’ 
The venerable Chief Justice was engaged with ex actly the same problem 
as Justice Depue above quoted. They were interpreting the facts of a 
special case made of the force of a special verdict. They simply resolved 
that the facts imported the liability that the Justice had previously found. 
The term “warranty” was used for abbreviation. As Mr. Justice Depue 
says: ‘‘Whether it be technically a warranty or not is immaterial.” Sub- 
stance is not to be sacrificed in confusion of nomenclature. 

If this proposition does not suicide in enunciation, it certainly cannot 
stand the light of Wolcott v. Mount, wherein it is conspicuously de- 
clared to be a question of law, a conclusion of law from postulated facts. 
For the purposes of this case under review, it is primarily a question of 
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pleading. Do the averments disclose a cause of action; a liability for 
damages in analogy to cases for breach of warranty? 

For want of strict attention to the necessity for strict averments in 
the declaration, Mr. Justice Depue misinterpreted the case of Chandelor 
v. Lopus, Cro. Jac. 4. He says (7 Vr. 264): “In the well-known case of 
Chandelor v. Lopus it was decided that a bare affirmation that a stone 
sold was a bezoar stone, when it was not, was no cause of action.” But 
the Chief Justice (9 Vr. 497) says of this case: “The contention in the 
Court of Error upon the record was that enough did not appear to charge 
the defendant. . . . Instead of a warranty being expressly laid in 
the declaration, a mere affirmation as to the kind of article sold was laid, 
and it was this form of pleading which was adjudged to be bad. Now an 
affirmation of this kind may or may not be a warranty according to cir- 
cumstances, and the fault of pleading, therefore, was that instead of a 
warranty, it set forth inconclusive evidence of a warranty. The pleader 
was bound to state the transaction according to its legal effect, and this 
was all that was decided; and such a form of statement, at the present 
day, would, I think, be deemed ill.” Hawkins v. Pemberton, 51 
N. Y. 198. 

If the present learned Justice had stated that whenever a cause of 
action was definitively laid in the declaration, the question whether the 
transaction is proved as laid is a question for the jury under proper 
judicial instructions, it would have had but one fault, a useless abstrac- 
tion, a shot in the air. 

A sale of shares in the Ohio Oil Company implies not the formal 
transfer of certificates, but a sale of shares in an enterprise that has mer- 
chantable attributes capable of revenue, a commerce in evidences of right 
to property having qualities and attributes of business income. Like the 
facts in Wolcott v. Mount, the whole ingredient of property consisted in 
productiveness of a certain kind. 

Now the declaration counts upon a proposition of defendant to sell 
plaintiff shares that had certain qualities and attributes predicated upon 
conditions of productiveness of the company’s property and the accent- 
ance thereof by plaintiff, with the further averment that these certificates 
were wholly destitute of the attributes which he purchased. In our 
interpretation, it is a case where defendant sold plaintiff one commodity 
and the plaintiff bought another; there never was any contract at ail, 
much less a contract of collatera! warranty. This is what Mr. Justice 
Depue means by: “It will comport with sound legal principle to treat 
such engagements as conditions in order to afford the purchaser a more 
enlarged remedy by rescission than he would have on a sample war- 
ranty,’ etc. The allegation of the declaration is that the shares were 
wholly destitute of any value whatever. Then the action can be denom- 
inated a suit for restitution (by the civil law, based on rescission) of the 
fourteen thousand dollars which plaintiff paid defendant. If this allega- 
tion be relied on, it needed no further allegations of empty form of 
rescission, placing parties in statu quo by first offering to return the 
stock. It would be empty ceremony to go through the forms of resti- 
tution of valueless stock before plaintiff could charge defendant as for 
money had and received for this illusory pretense of property. 
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Just what assignments of error were on trial, the opinion fails to dis- 
close. But the controversy in error may be inferred from the following 
paragraph of the opinion: “At the close of the case, the court ordered 
a nonsuit, upon the ground that there was a failure to prove the amount 
of damages sustained by the plaintiff. If the contract and breach thereof 
were proved, the plaintiff was entitled to nominal damages at least.” If 
the contract and breach thereof—that the stock had no value—what 
excuse for the suggestion of nominal damages? In construction of legal 
right was the plaintiff not entitled to recover back at least his fourteen 
thousand dollars? The defendant had gotten this amount from plaintiff 
by false token. Obviously the evidence on both sides was in, and the 
opinion further says: “There was, however, evidence that the defendant 
made representations as to the stock, of such a character and under such 
circumstances that they would amount to a warranty.” 

But what would such evidence be worth if it did not tend to support 
the averments of the declaration? By editing this statement of the 
opinion, it will read that the evidence did support the plaintiff’s aver- 
ments and that it made a case for recovery. The opinion fails to disclose 
that the defendant offered any evidence at all, much less to controvert 
plaintiff's case as made. To justify the judgment of the Court of Errors 
by the opinion, it must be regarded as elliptical of the statement that, at 
the close of the testimony on both sides, there appeared a conflict of tes- 
timony touching the existence of the representations vel non. Without 
importing this statement in the opinion, the court below should have, 
instead of rendering a judgment of nonsuit against the plaintiff, ren- 
dered judgment in his favor on uncontradicted testimony for fourteen 
thousand dollars, and as the Court of Errors will render such judgment 
as the court below should have done, they would, instead of a venir de 
novo, have ordered judgment for the plaintiff for fourteen thousand dol- 
lars, or ordered judgment and inquisition of damages. 

The opinion further says: “The defendant also insists there was a 
failure to prove a breach of the alleged warranty. This question is not 
presented upon the present record. The declaration avers that the rep- 
resentations were false. The plea specifically denied the making of the 
contract and the representations. It failed to deny the falsity of the 
representations. The plea must, according to the general rules of plead- 
ing, be taken to confess such traversable matter of fact as it does not 
traverse.” But if the declaration alleged seriatim the falsity of the rep- 
resentations and that the stock was valueless, they were traversable; and 
if not traversed, they are admitted on the record. These breaches were 
not provable otherwise than by the record if they were admitted for want 
of challenge. The question was presented by the record and foreclosed 
by the record. The record by examination of the plea admitted all the 
allegations of falsity of the representations, the delivery of the stock and 
the price, and in conclusion of law damages at least to the extent of a 
recovery of the price. 

Again, the learned Justice says: “There is a single plea, which denies 
the alleged sale of the stock, and also denies the making of the warranties 
set forth in the declaration. Notwithstanding the duplicity of the plea, 
plaintiff joined issue thereon.” By inspecting the plea, it will be seen 
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that defendant ‘“‘says he did not make to plaintiff the representations, 
statements or warranties.” Warranties appear again, though not used 
in the declaration. The specialist on fits treated all comers, but he first 
produced convulsions, to bring the case within his materia medica. But 
the plea in general terms produces an issue of fact as to the representa- 
tions. There is a further proposition on the plea, “nor did plaintiff ever 
purchase any of the stock of the Ohio Oil Company.” Purchase. like 
warranty, is a term of legal conclusion. Just what condition of facts 
amount to a purchase is strictly a question of law when standing alone. 
When alleged as a fact, it is too general for a plea, but when replied to, 
it will be construed into effect if possible. 

Now to determine just what is denied by this general allegation, the 
antithetical averment of the declaration must be found to fit it. When 
search is made it will be seen that plaintiff’s purchase was made by the 
acceptance of defendant’s proposition alleged. The denial of purchase 
then simply challenges plaintiff's acceptance of defendant’s proposition 
to sell. ‘Then in the summary, the total, what is denied by the plea called 
“duplicity?” The proposition of the declaration and the acceptance are 
challenged, distributively. Does this exhibit duplicity? They come to 
the point of challenging the contract. It will be seen that the plea does 
not pretend to answer the whole count. Griffith v. Jackson, 11 Vr. 440. 

It is laid down in Flemming v. Hoboken, 11 Vr. 270, that “a plea 
which professes to answer and does answer only part of a count is good, 
provided that part is material and severable from the rest of the count 
as a basis of recovery.” 

The defendant challenged two elements of the declaration, each of 
which is essential to the right of recovery. To recover, plaintiff must 
establish both the proposition and acceptance, but, as shown above, when 
he did establish these, he was entitled ex debito justiciae to judgment for 
at least return of fourteen thousand dollars paid, for all the other aver- 
ments of the declaration are admitted by this form of plea. So the plea 
has nothing of the elements of duplicity, 

Finally the opinion says: “Whether or not there was a contract of 
warranty is a question of fact still undetermined.” How undetermined? 
The meaning is, that the issue (representations vel non) is undetermined. 
Were they undetermined when the nonsuit was ordered? The evidence 
on both sides was in, and it does not appear that defendant offered any 
evidence on this issue. The opinion discloses that the plaintiff had made 
out his case by averment and proofs. Ought not the court below to 
have ordered judgment for plaintiff as said before? If the court below 
should have rendered such judgment, then, on precedents established 
by this court, the same judgment should be rendered above, and for 
aught that appears this judgment of venire de novo is revolutionary. 
But the final determination of this court can be vindicated by interpolat- 
ing in the opinion the element that at the close of the evidence there was 
conflict of testimony on the only issue on the record, to wit, the represen- 
tations vel non the only issue ever on the record at all. 


J. J. CRANDALL. 
Atlantic City, N. J., January, 1905. 
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IN RE WILL OF CATHERINE WRIGHT. 


(Passaic County Orphans’ Court, February, 1905). 
Alleged Will—Execution of Will—Expert Evidences. 
Messrs. Horton & Tilt and Mr. J. Willard DeYoe for proponent. 


Mr. Philip J. Briody and Mr. William B. Gourley for caveators. . 


The caveators claimed that the alleged will of Catherine Wright 
offered for probate was not her will; that she did not sign it nor 
authorize it, but that it was a forgery, and that the forgery was done 
by Katie Flynn, one of the subscribing witnesses, and niece of the 
deceased; and that the forged will was the result of a conspiracy on 
the part of the two subscribing witnesses, Katie Flynn and Max 
Hermann. 

From the decision, which is very lengthy, the following is extracted: 


SCOTT, P. J.: [After stating what the caveators claim]: This 
paper does not contain an attestation clause, which is a statutory 
requisite. This omission, however, is supplied by the testimony of the 
two subscribing witnesses. The will of Catherine Wright’s first husband, 
Daniel Kenyon, does contain an attestation clause. If that were used 
by Katie Flynn as a model it is hard to conceive that this intelligent 
woman of twenty-three years should not have put this in. It is sug- 
gested by the caveators that a copy of D. Kenyon’s will was in the house 
and taken by Katie as a model. ‘The phraseology in this paper and the 
last will of Daniel Kenyon are very similar. 

The proponents suggest that C. Wright knew it well enough to 
dictate it to Katie, who wrote the larger part of it. The proof that this 
paper is a forgery should be convincing before it is declared so. To 
declare this paper a forgery charges this young woman with a high 
crime, and will defeat the desire and wish of the deceased, who often 
expressed her intention of leaving her property to her sister, Mary 
‘lynn, the mother of twelve children. ‘This paper makes the sister, Mary 
fiynn, the beneficiary and makes no provision whatsoever for Katie 
Flynn. Why Katie Flynn should forge a will of this kind where she has 
no interest whatsoever, except an indirect one, is hard to understand. 

There is no evidence as to the exact value of the estate, but it is 
estimated to be worth $12,000. It is also hard to conceive that Katie 
would commit this crime, where her interest is so slender and where, 
for her to derive any special benefit, her mother would have to make 
a will and leave her something out of it, and if her mother did not make 
a will, she, after her mother’s death, would get one-twelfth interest, 
subject to her father’s right of curtesy in the real estate, and this, too, 
after her mother’s death, which might be many years yet, at which 
time the probable expense of a large family would dissipate the entire 
iortune. 

Again, Katie knew of the strained relations of Catherine Wright and 
her husband, who had been married but four years, and she must have 
known that a forged will or any will which left him out would be con- 
tested, scrutinized and studied as has been done in this case. 

If forged, it was not the work of a moment, and these things must 
have been considered. Mrs. Wright was about sixty-five and Mr. 
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Wright about seventy when this marriage occurred, and was between 
a widower and a widow, each with property; a marriage plainly of con- 
venience, mutual comfort and possibly the mutual expectation of enjoy- 
ing each other’s property. 

This paper is dated July 14, 19083. Katie had been sent for by her 
aunt, Catherine Wright, to come to Paterson to make her will. Katie 
is a school teacher and is a young woman of unusual intelligence and 
calm. She says she saw Catherine Wright attach her signature to this 
paper,that Max Hermann wrotehis name upon it as a subscribing witness 
at the same time. She did likewise, and all the formalities required by 
the law were observed. Katie came from Canada June 26, 1903. Katie 
says her aunt sent for her to come here and settle her affairs for her 
and write her will. She says her aunt began the will, but pleaded 
incapacity to write, as she was very ill that day, and Katie finished it, 
Mrs. Wright dictating it. The following is a copy of it: 


“Paterson N Jersey 
“July 14 1905. 

“IT Catharine Wright, of the City of Paterson in the County of 
Passaic and State of New Jersey being of sound and disposing memory 
and understanding do hereby make and declare this to be my Will and 
Testament, as follows; to wit: It is my will and I do order and direct 
that all my real and personal estate of what kind and nature soever 
wherever the same may be at the time of my decease I give devise and 
bequeath to my beloved sister Mary, her heirs executors administrators 
and assigns forever and I do hereby nominate my said sister Mary my 
sole executrix to this my last Will and Testament. In witness whereof 
[ have hereunto set my hand and seal this fourteenth day of July in 
the year of our Lord Nineteen Hundred and Three. 
“Signed 
“Katie Flynn (witness) 

“Catharine Wright 
93 Front Street, 
Paterson N Jersey. 
“Max Hermann, 
Witness” 


This alleged will is written on unruled paper, and Mrs. Wright did 
not care to write on unruled paper and so Katie finished it. This is not 
at all unlikely, as Mrs. Wright was a very fussy woman as it appears. 
Katie described all the circumstances of the execution of the will, with 
great minuteness. She tells how her aunt requested her to use a paper 
underneath, with lines, so that the writing would be straight, and that 
the loops of letters running below the lines were put on after. There 
were three bottles of ink on the table, a violet, a faded yellow, and a 
black ink. Katie thinks Mrs. Wright and the witnesses all used the 
same ink, the black ink. There were three or four pens on the table. 
She tells how the 3 of “1903” was put there, her aunt having put in the 
wrong date and Katie giving her a penknife to make the correction. 

Counsel for caveators suggest the improbability of an error of this 
kind in the middle of the year, but to my mind old Mrs. Wright is more 
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likely to make it than Katie Flynn, who every day during the year was 
probably writing the date. A peculiar thing about Katie’s signature is 
that it is out of place, above Mrs. Wright’ s, and she says she put it 
there because her aunt told her, and she did it, because she supposed 
her aunt knew more about the business than she did. Katie gives the 
time of day, and the day of the week—a Tuesday—the will was drawn. 
She says that she and her aunt went to Mrs. Gibbs’ house the day before 
(Monday) to have Miss Gibbs, a school teacher, draw the will; that, as 
they arrived, Mrs. Gibbs and her daughter were just going out, and Mrs. 
Wright then said to Katie, “You will write it.” The account of this 
visit is corroborated by Mrs. Gibbs and daughter. Mrs. Gibbs says, 
that in April, 1903, Catherine had arranged to have Miss Gibbs draw the 
will, and that Catherine would dictate it, as she had a copy of her first 
husband’s will. Miss Gibbs tells about the visit of Katie and Mrs. 
Wright in July, 1903, and describes it just as Katie does. 

Miss F lynn gives an amount of detail, describing with great accuracy 
all the minute events that took place on July 14, when the will was 
dictated by Mrs. Wright to her, and when it was signed by her and the 
other witness. There is no hesitation in this recital of these events. It 
is clear, accurate and sure. Katie also tells of a will dictated by Mrs. 
Wright, which Katie wrote for Thomas Wright to execute. From all 
the testimony it is quite clear that each was waiting for the other to 
make a will and each seemed to want the other to make a will in their 
respective favors. Katie says Mrs. Wright dictated the last will without 
the aid of book or other will. She had the model of her first husband’s 
will for over four years, and it is not unlikely that she had memorized it. 
The entire will is not more than sixteen lines, and only about seven 
lines contain the part of the will disposing of her property. 

Mrs. Wright was quite a capable woman, doing business, loaning 
money, collecting rents and writing receipts, many of which are in 
evidence. It is to be gathered from the evidence that she did not want 
her husband to know how she was to dispose of her property, especially 
as she did not intend to make him her heir. It seems quite natural she 
should execute the will, give it to Katie and have it taken away to 
Canada, where her husband would not likely run across it. It also seems 
quite likely that Mrs. Wright, who was not without craft, should tell her 
own confidantes that her heir was her sister and to tell Mr. Wright’s 
friends that she had not made a will. Miss Flynn remained with her aunt 
a month and a half after the will was made, and it was in the control and 
custody of Mrs. Wright all the time. It is perfectly obvious that the 
signature “Catharine Wright” at the bottom of the will was over-written. 
This branch of the case will be dealt with later! Miss Flynn’s statement 
that her aunt dictated to her a will for her husband to execute, without 
aid of book or other will, would indicate that Mrs. Wright was not 
unused to this kind of work. 

| Reference is then made to the evidence of Katie Flynn]. 

The other subscribing witness is Max Hermann, a young man 
twenty-seven years old, who had known Mrs. Wright for three and one- 
half or four years, during about all the period of her second marriage. 
Hermann’s account of the details of the execution does not differ mater- 
ially from Miss Flynn’s. There are slight discrepancies, but only such 
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as appear where parties are telling the truth. Perfect accuracy, as to 
small details, often indicates a carefully planned agreement beforehand. 
Much is sought to be made out of Hermann’s visit to Canada, but his 
explanation of this visit is quite satisfactory. He had worked in the 
Rogers shops and started to go to Providence, where there are locomo- 
tive works, and then made up his mind to go to Canada. He admits that 
he might have said to his friend Turner not to tell Miss Rafferty, a niece 
of Thomas Wright, where he was going, and did not want her to see any 
of his letters to Turner. Mr. Turner testifies to these facts, but it does 
not seem that this should indicate any conspiracy about the will. Her- 
mann, of course, knew about the will. He lived in the same house with 
Thomas Wright, and probably did not want to incur Mr, Wright’s dis- 
pleasure by seeming to side with the Flynns. He knew if he wrote to 
Turner about the will and Sarah Rafferty found it out, she would tell 
Mr. Wright. While on the stand Hermann was asked if he had said to 
a Mr. Schoenoew, a confectioner on Market street, speaking of the case, 
as follows: “If I tell the truth, I have everything to lose.” His answer 
is, “No, sir. [ never spoke a word with Mr. Schoenoew about the case 
at all.” If Max had said any such thing as this it would affect his testi- 
mony materially, but we must accept his denial, as Mr. Schoenoew was 
not produced to contradict him. He also denies saying to Mr. Schoe- 
noew that “after this case was settled he was going to Canada to settle 
down.” As to these two most important questions, Max’s denial must be 
accepted absolutely in face of failure to produce Mr. Schoenoew, whose 
absence was not even explained. [am impressed with the fact that Max 
Hermann’s testimony is truthful. 

The execution of this will having been so clearly stated by these 
two subscribing witnesses, who have not been impeached, carry such 
convictions to the mind that to overcome it the caveators must produce 
evidence about which there should not be any doubt. And the law is 
settled that the testimony of subscribing witnesses to a will, that it was 
duly executed in their presence, cannot be overcome unless impeached, 
nor should it be disregarded upon proof of the simple improbability of 
their statements. 

[The testimony of other witnesses is then considered, and especially 
that of two experts, Mr. Carvalho and Mr. Spencer, and the opinion 
continues: | 

So courts are found declaring that evidence of experts “is so weak 
and decrepit as scarcely to deserve a place in our jurisprudence, or much 
too loose and unsatisfactory to lay the foundation for a judicial decision,” 
or “far from satisfactory, and to be received with great care and caution.” 
The opinions of experts, however skilful they may be, are weaker in 
degree of certainty than the direct evidence of a subscribing witness who 
swears to the genuineness of the signature.” 32 N. J. Eq. 809. 

The fact is that in the early days the evidence largely submitted by 
the experts in this case, as to comparison of handwriting, was not 
admissible at all. West v. State, 22 N. J. L. 212. The Revision of 1877, 
however, provides for this class of evidence by statute. This kind of 
testimony received a little more consideration by the courts, as the 
experts became more skilful and gave strong reasons for their opinions. 
No amount of it can be held to overcome the direct testimony of twa: 
subscribing witnesses, one of whom at least stands unimpeached. 
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A witness may be impeached by cross-examination tending to dis- 
credit him by his own answer; by proof of his statements and acts, incon- 
sistent with his testimony on the trial; by proof of hostility, bias or 
interest; and by proof as to character or reputation affecting the credi- 
bility of his evidence. No attack has been made upon the character or 
reputation of these two subscribing witnesses. The attack upon Her- 
mann has failed, upon cross-examination; has failed, by proof of state- 
ment or act, substantially inconsistent with his testimony in the trial; 
has failed by proof of hostility, bias or interest. I also think the attack 
upon Katie Flynn has failed, in spite of its fierceness. To accept the 
opinion of the two experts that this instrument is a forgery is to declare 
Katie Flynn to be a forger, a perjurer and a conspirator, and likewise 
Max Hermann. 

The reasons given by the experts for their opinion would have to be 
a demonstration to certainty, for the court to adopt them and reach their 
conclusion. 

{Other testimony, of the physician and various witnesses for the 
caveators, is next considered, on which the Judge says:] 

This is all of the evidence by caveators, and standing alone by itself 
to my mind does not overcome the evidence of the subscribing witnesses. 

As to Mrs. Wright’s statements to the various witnesses that she 
had made no will, the courts have placed little value upon this class of 
testimony. In the celebrated case of Boylan v. Meeker, 4 Dutch. 274, 
the court says as follows: “Where the execution of a will is proved, in the 
mode required by law, the declarations of the testator, made before or 
after the execution of the instrument, are not competent to prove fraud, 
duress or forgery, or to disprove the execution of the will; they are 
rejected upon the principle that they are hearsay, and not under the 
sanction of an oath. ‘The testator may, to secure his own peace and com- 
fort, to relieve himself from unpleasant importunities of expectant heirs, 
conceal the value of his testamentary disposition to make statements, 
calculated and intended to deceive those with whom he is conversing.” 
But little weight should therefore be given to this class of testimony, the 
infirmity of which plainly appears, by the testimony of the numerous 
witnesses cited below, that she had often said that she had made a will, 
when contrasted with the evidence above. 

[The testimony of many other witnesses is examined and com- 
mented upon, and the opinion concludes: | 

It is an argument also in favor of this will that in the last sentence 
of it, a seal is spoken of, yet no seal is affixed to the signature. A forger, 
contemplating this, would not be apt to omit a seal. A seal, though 
mentioned, is often omitted in common practice. A seal was also 
affixed to the signature in the Kenyon will. The unusual place where 
Katie Flynn’s name is written is a point in favor of the genuineness of 
the paper, especially as the names of the witnesses in the Kenyon will are 
written together. 

It may be urged also that a Canadian girl, under the circumstances, 
would not undertake to forge a will disposing of a small fortune, when 
she was entirely ignorant of the laws and customs of the state of New 
Jersey. 

3ut all these things carefully considered have not brought the con- 
viction to my mind that this young woman is a forger, and that she and 
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Max Hermann are perjurers and are criminal conspirators. On the 


other hand, the conviction is clear and abiding that this instrument is 
the last will and testament of Catherine Wright, executed by her, in 
accordance with the forms of the law, and should be admitted to probate. 





MEYERS v. N. Y. TRANSPORTATION OO. 
(Hudson County Circuit Court, January 20, 1905). 
Practice—Pleading.—1. Under traverses on matter of law only, 


the ruling in Gopsill v. Hervey, 34 
N. J. L. 487, if issue of fact is prop- 
erly joined on a plea in abatement 
and determined against plea, the 
judgment is peremptory, no fur- 
ther plea being permissible. 2. 
But, if the replication to such plea 


and on the trial it is found that the 
plea in abatement is in fact true, 
though insufficient in law, the re- 
plication should be viewed as a de- 
murrer, and plaintiff is entitled 
only to a judgment of respondeat 
ouster. 


Messrs. McEwan & McEwan for plaintiff. 
Mr. Edmund W. Wakelee for defendant. 


PARKER, J.: The plaintiff sued in this case for personal injuries 
alleged to have been sustained by her being run into by an automobile 
operated by a servant of the defendant in New York City. The 
defendant by another attorney, who has now withdrawn from the case, 
filed two pleas intended to be in abatement of the action. The first of 
these set up that a few days before the beginning of the present suit the 
same plaintiff brought suit against the defendant for precisely the same 
cause of action before the Supreme court in Kings county, New York, 
and that said suit is still pending and undetermined. The second plea in 
abatement is in the same form, but sets up another such suit pending in 
New York state, but begun subsequently to the issue of summons in the 
present suit. Neither of these pleas sets up any facts which would be 
the ground of abatement, or, in fact, any defense of any kind. The 
pendency of a similar suit in another state is no ground of abatement. 
(Kerr v. Willetts, 48 N. J. L. 78.) The pleas were, therefore, clearly 
demurrable, and, if a demurrer had been filed and issue in law joined 
thereon, there would have been a judgment of respondeat ouster. (Garr. 
v. Stokes, 1 Har. 403; Chitty on Pleadings, Vol. 1, p. 466; 2 Arch. 
Prac. 3.) 

Instead of demurring to the pleas, the plaintiff filed a replication 
in the following form: “And the said plaintiff as to the first plea of 
abatement says that she ought not to be prevented, etc., because she 
denies each and every allegation in said plea, and says that no action is 
pending which bars her from maintaining her action herein. Wherefore, 
she prays judgment,” etc. A similar replication is made to the second 
plea. It was then stipulated that the issues on the pleas in abatement 
should be tried by the court without a jury. This was done and upon 
the trial no testimony was taken, nor documentary evidence submitted, 
but it was admitted by and between the counsei that there were two 
suits pending in New York between the same parties for the same cause 
of action, one action begun before the present suit, and one afterwards ; 
in fact, the allegations of the two pleas were substantially admitted to 
be true. The plaintiff then claimed judgment because, although true, 
the pleas stated no defense, and demanded a final judgment without leave 
to plead over, under the ruling in Gopsill v. Hervey, 34 N. J. L. 487, and 








84 THE NEW JERSEY LAW JOURNAL. 


now asks that, instead of a writ of inquiry, a venire de novo be awarded. 
This is clearly the proper practice when issue of fact is joined on a plea 
in abatement and found in favor of the plaintiff, and the jury fails at the 
time of such finding to assess the damages also, as it should. (2 Arch. 
Prac. 3: 2 Saund. 211a.) The defendant claims that no venire ought 
to be awarded, but that the court’s judgment should be that of 
respondeat ouster, notwithstanding replication was filed in answer to 
the pleas. This raises the following very interesting question: If a plea 
of abatement be found on trial to be true in fact but bad in law, is the 
plaintiff entitled to peremptory judgment ? 

I have examined into this question at considerable length and fail 
to find any decision on this point. All the decisions quoted in Gopsill v. 
Hervey (which hold that when an issue of fact is tendered and accepted 
upon a plea of abatement, and found against the plea, the plaintiff is not 
entitled to plead again) are based upon a finding that the plea is false in 
fact, and not on a finding that it is bad in law. 

sut the present case is essentially different. It is true that the 
replication purports to deny the truth of the plea, but I am inclined to 
think that the replication is insufficient as traversing the pleas upon 
matter of law. Tyler’s Stephen on Pleading, p. 201. The replication 
says that no action is pending in the state of New York which bars the 
plaintiff from maintaining the present suit. In other words, while it is 
not denied that actions are pending in the state of New York, the pen- 
dency of those actions does not bar this action. If the defendant had 


demurred to this replication it would have raised the question of the, 


legal sufficiency of the pleas, and the judgment would then have been 
respondeat ouster. (Bowen v. Shapcott, 1 East. 542.) 

It will be seen upon an analysis of the case that the plaintiff, 
being aware of his right to a peremptory judgment without further plea, 
if an issue of fact should be found in his favor on the plea of abatement, 
has chosen the course of replying to the plea instead of demurring for 
the express purpose of cutting off a defense upon the merits. In fact, 
he claims to have notified the original attorney of the defendant of this 
very point. And if the pleas in abatement had set up anything which 
was sufficient in law but false in fact, and the issue had then been found 
against the pleas, this court would have no hesitation in awarding to 
the plaintiff the judgment and venire which he prays. 

It is said in the old case of Eichorn v. Lemaitre, 2 Wilson 368, that 
if the defendant plead falsely as to facts and the judgment is against 
him, it is peremptory, but if it is found against him on demurrer, then 
there should be a judgment of respondeat ouster, “because every man 
shall not be presumed to know matter of law which he leaves to the 
judgment of the court.” 

The court has not lost sight of the principle that a party may waive 
a legal defect in the pleading of the opposite party and plead over without 
demurrer. This is true as a general rule, and the party pleading over 
thereby acquires the right to take issue upon a matter of fact, and, in 
many cases, is able to reserve the question of law, if the issue of fact 
should be found against him. But we must bear in mind in the present 
case that the issue of fact has actually been found in favor of the plea 
and the issue is upon the legal sufficiency of those facts, even upon the 
replication. This makes the issue an issue of law and not of fact, and 
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in my judgment the defendant ought not to be prejudiced because the 
plaintiff has chosen in form, though not in fact, to reply instead of 


demur. 


The motion should be disposed of in one of two ways, either by a 
rule reciting the issue and trial upon the plea and the finding by the 
court that the plea was true in fact, but insufficient in law, and awarding 
a judgment of respondeat ouster thereon: or, by giving leave to the 
defendant to withdraw its pleas in abatement and amend by filing a plea 


of general issue. 





MISCELLANY. 


STATE NOTES. 


Chancellor Magie has appointed 
Mr. Carroll Robbins, a well-known 
lawyer of Trenton, as Chancery 
reporter and advisory master, to 
succeed Colonel S. M. Dickinson, 
deceased. Mr. Robbins is a Prince- 
ton graduate. 

Hon, John Kean was re-elected 
for a second term as United States 
Senator on January 24. There was 
no opposition to such re-election. 

Among the nominations sent in 
by Governor Stokes to the Senate, 
and confirmed, were those of Hon. 
John Rellstab and Hon. John E. 
Foster, to succeed themselves as 
Law Judges of, respectively, Mer- 
cer and Monmouth counties. Also 
of former Senator Elijah C. Hutch- 
inson, of Mercer county, to be 
State Road Commissioner, suc- 
ceeding Henry I. Budd, who died 
in office. 

The Somerset County Board of 
Chosen Freeholders have passed 
resolutions to proceed to take the 
necessary steps for the erection of 
a new court house and buildings 
suitable for the use of the county 
officers. 

The law firm of Raymond, New- 
man, Reeves & Van Blarcom, of 
Newark, has been dissolved, and 
two new firms constituted; one, of 
Raymond & Van Blarcom, and the 
other of Newman & Reeves. 

Mr. Thomas Logan Gaskill, of 
the Essex Bar, and Mr. Nelson 
Burr Gaskill, of the Camden Bar, 
have become associated with Judge 


Joseph H. Gaskill, who will con- 
tinue the practice of law at Cam- 
den, under the firm name of Gas- 
kill & Gaskill. 


STATE BAR EXAMINATIONS HELD 
AT TRENTON, FEBRUARY 323, 1905 


ATTORNEYS’ QUESTIONS. 


In the trial of an indictment for 
libel, is it a sufficient defense to 
prove only the truth of the alleged 
libel? State the provision of the 
constitution upon this point. 

A deed conveys lot No. 1 to X 
for life. Another deed conveys 
lot No. 2 to Z for ninety-nine 
years. (a) What kind of an estate 
does each grantee acquire? (b) Is 
the estate acquired by each grantee 
personal or real? 

A deed of conveyance, duly exe- 
cuted and acknowledged by the 
grantor, was recorded without a 
certificate of acknowledgment. 
What legal effect, if any, has the 
record? 

A and X agreed in writing thus: 
that A sells certain goods to X; 
that X shall pay the price in 
monthly installments; that title 
shall not pass till the price is paid 
in full. Possession of the goods 
was delivered on executing the 
contract. The contract was not 
recorded. (a) Who is the owner 
of the goods as between the par- 
ties? (b) Who is the owner as be- 
tween the seller and third persons? 

A railroad company transported 
goods to their destination and no- 
tified the consignee that they were 
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ready for delivery. He did not 
call for them within a reasonable 
time. After that time the goods 
were destroyed by fire, without 
negligence of the company. Is it 
liable for the loss of the goods? 

A purchaser signed the follow- 
ing note of sale: “I hereby pur- 
chase from Shipman & Company, 
fifty bales out of the lot of cotton 
shown me to-day in their ware- 
house, at the price of ten cents per 
pound. Ship to me, Newark, im- 
mediately.” There were one hun- 
dred bales of cotton in the ware- 
house at the time. After receipt 
of the order, but before the cotton 
was moved, the house and its con- 
tents were burned. On whom falls 
the loss of the fifty bales pur- 
chased? 

A contracted to deliver a certain 
lot of securities on January 10. He 
tendered them on the 9th and 
again on the 11th, but did not ten- 
der them on the 10th. The buyer 
refused to accept them at each 
tender. ‘The securities have fallen 
in value, the seller brings an action 
at law against the buyer for dam- 
ages. Can he recover? 

A memorandum of sale under 
the statute of frauds was signed by 
the buyer, but not by the seller. 
Can the seller maintain an action 
on the contract of sale ? 

Martin, at Holmes’ request, 
agreed to furnish $5,000 to buy 
and run a livery stable business; 
Holmes agreed to manage it; but 
Holmes contributed no capital. 
The two men were to own the 
property purchased and to share 
the net profits equally. The busi- 
ness was run in the name of 
Holmes alone. Nothing was said 
about a partnership, and they did 
not regard themselves as partners. 
Is Martin liable as a partner for 
goods ordered by Holmes alone, 
to be used in the business ? 

Smith, a broker, signed a con- 


tract in the name of Hart & Com- 
pany, lumber merchants, for the 
sale of a carioad of lumber. That 
company had not authorized the 
sale, and repudiated it. The con- 
tract was signed thus: “M. Hart 
& Co., by O. Smith, Broker.” Can 
the buyer maintain an action on 
the contract against the broker? 

The holder of a_ promissory 
note, in which the name of the 
payee was left blank, delivered it 
without indorsement to A in pay- 
ment of a debt. A inserted his 
own name as payee in the note and 
brought suit on it at its maturity. 
Can he recover ? 

When a will gives to the execu- 
tors discretionary power to sell 
land, and one of the executors dies 
before the execution of the power, 
who has authority to execute the 
power? 

If the personal estate be insuffi- 
cient to pay pecuniary legacies in 
full, do specific legacies abate ? 

What essential differences be- 
tween the modes of relief afforded 
by courts of law and courts of 
equity ? 

Has a court of equity jurisdic- 
tion, either on the ground of a 
mistake in fact or on the ground 
of a mistake in law, to reform an 
agreement entered into by the par- 
ties? 

A complainant filed a bill in 
Chancery for relief on the ground 
of accident. Before the defendant 
answered a statute was enacted 
conferring on the Supreme court, 
without restrictive words, the 
same remedial power for the same 
cause as the Court of Chancery 
possessed under its general equity 
power. The defendant set up as 
a defense that the complainant had 
an adequate remedy at law. Is it 
a good defense? 

A sheriff wrongfully levied upon 
goods in the possession of a lessee 
thereof and carried them away. 
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Can the owner of the goods main- 
tain an action against the sheriff 
for the conversion of them? 

A, having on a_ constable’s 
badge, said to B, “I arrest you,” 
but did not lay hands on him. B 
went with A, and afterwards, find- 
ing that A was not a constable and 
had no authority to arrest, sued 
him for false imprisonment. Can 
he recover? 

A pile of lumber, properly built, 
toppled and fell upon an adjoining 
owner's land, because of the sink- 
ing of the soil on which it stood, 
without fault of the owner. Is the 
owner liable for the damage to his 
neighbor’s land ? 

A gave a note, knowing it to be 
forged, to his servant, who was not 
aware of its forgery, with instruc- 
tions to deliver the note to B in the 
purchase of goods. The servant 


did so and brought to A the goods 


and the change. Is either A or 
his servant guilty of uttering a 
forged note? 

A minor, without his father’s 
consent, left home. While away 
he bought necessaries from A. 
Can A maintain an action against 
the father? 

A owns stock in a corporation, 
and for value indorses and delivers 
the certificate to B. Subsequently, 
but before the transfer of the stock 
on the books of the corporation, 
C recovers a judgment against A, 
issues executions thereon and 
levies upon the stock. Is the levy 
effectual ? 

A sells B a horse and orally war- 
rants him quiet in harness. A.also 
gives B a paper with these words: 
“Sold B a horse for $100. Re- 
ceived payment. A.” May B in 
an action against A prove the oral 
warranty ? 

In an action for goods sold and 
delivered the question is as to 
whether credit was extended to 
the defendant or to his son. Is 


testimony that the son had no 
property at the time of the sale 
and was wholly irresponsible, ad- 
missible ? 

In declaring a_ special count 
upon a negotiable promissory note, 
is it necessary to state a consider- 
ation for the note? 

A delivered to B his bond in the 
penal sum of $2,000 conditioned 
for the payment to B of $1,000 on 
demand. Ina suit upon the bond 
is it necessary that the declaration 
set up the condition of the bond 
and assign a breach thereof? 

In an action of malicious prose- 
cution, the defendant pleaded 
specially that he had reasonable 
and probable cause for the institu- 
tion of the criminal proceedings 
set forth in the declaration. Is the 
plea good? 

(a) What is the “feigned issue” 
in equity? (b) Is the verdict on a 
“feigned issue” conclusive ? 

What provision is contained in 
the Chancery rules concerning the 
setting forth of the bond and mort- 
gage in a bill to foreclose ? 

What proof must be made be- 
fore a decree pro confesso can be 
taken against an absent defendant 
who has not appeared or been 
served with process of subpoena? 


COUNSELORS’ QUESTIONS. 


In the course of improving the 
channel of a navigable river, the 
United States government de- 
flected the channel from a wharf, 
rendering it useless. Has_ the 
wharf owner a constitutional right 
to compensation ? 

A will devised land to A “and 
the heirs of his body.” What kind 
of an estate does such a devise 
create (a) at common law (b) by 
statute ? 

May contingent remainders of 
any kind, in land, be conveyed by 
deed at law? 

Negotiable bonds were stolen 
and sold by the thief to one who 
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bought for value and without no- 
tice. May the owner from whom 
they were stolen maintain an ac- 
tion against the purchaser? 

A person, without paying fare, 
checked his baggage by railway 
from Jersey City to Newark. He 
did not travel to that destination 
by train, but by trolley car. The 
baggage was lost in transit with- 
out negligence of the railway com- 
pany. Is the company liable? 

A shipped goods by steamer and 
indorsed on the bill of lading the 
following agreement: ‘For value 
received I have sold and assigned 
the within goods to G. Wells, pro- 
vided he elects to take them within 
ten days. Dated July Ist, 1904.” 
He delivered the document to 
Wells. 3efore the latter elected 
and within ten days the ship was 
lost. Who is entitled to sue the 
carrier ? 

A clerk was employed for one 
year at a salary of $1,000, nothing 
being said as to the time of the 
payment. At the end of eleven 
months he left the employer with- 
out sufficient cause, nothing hav- 
ing then been paid to him. What, 
af anything, can he recover? 

In a row of houses, all being va- 
cant, No. 1 belonged to Morton, 
who employed a painter to paint it. 
By mistake the painter painted 
No. 2, which belonged to another 
person. Neither Morton nor the 
other knew of the mistake until 
the work was finished. Can the 
painter recover from either ? 

A partner purchased goods for 
his firm and gave in payment his 
individual note. The note being 
dishonored, the seller of the goods 
brought suit against the firm. Is 
it liable ? 

The buying agent of the firm of 
Brown & Hale, cotton dealers, con- 
tracted in writing to buy one hun- 
«lred bales of cotton for $3,000, 


signing the name of Hale alone to 
the contract. The agent nego- 
tiated as agent of the firm. The 
firm refusing to take the cotton, 
the seller sued them. Can he re- 
cover? 

If no place be named in a note 
for its payment other than the city 
at large where it is dated, and the 
maker has no residence or place of 
business in that city, how must the 
note be presented to hold the in- 
dorser ? 

A died in Pennsylvania insol- 
vent, owning property in Pennsyl- 
vania and in New Jersey, and leav- 
ing creditors resident in each state. 
His entire estate was sufficient to 
pay fifty cents on the dollar to all 
his creditors. His estate in New 
Jersey was sufficient to pay sev- 
enty-five cents on the dollar to all 
his New Jersey creditors. In the 
distribution of his estate in New 
Jersey will the creditors in that 
state be entitled to more than those 
in Pennsylvania ? 

A testator devised land to his 
son and after the execution of his 
will made an agreement in writing 
with A to sell him that land. Be- 
fore a deed was executed or any 
of the purchase-money was paid 
the testator died. What, if any, 
was the effect of the agreement 
upon the devise? 

On a contract to sell land and 
deliver possession at a fixed date, 
suit for specific performance was 
brought by the buyer. The bill 
prayed for discovery as to the 
rents received by the owner be- 
tween the date of the contract and 
the date fixed therein for deliver- 
ing possession. Demurrer to the 
prayer for discovery. Should the 
demurrer stand? 

In an action to redeem and for 
the cancellation of a mortgage of 
record, the bill set up that on the 
day fixed by the mortgage for pay- 
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ment, complainant had tendered 
payment to defendant, but that de- 
fendant had refused to accept the 
tender. The bill contained no 
offer to pay the mortgage debt. 
The defendant demurred. Decree 
for whom? 

A held a judgment against B, 
and, being indebted to C, agreed in 
writing, in consideration thereof, 
to assign to C so much of said 
judgment as would pay his debt to 
C. He did not make the assign- 
ment and proceeded to enforce the 
judgment for his own_ benefit. 
What can C do to protect himself? 

B knowing that A was in the 
service of C at a weekly wage, but 
not for a fixed period, induced him 
to leave C and enter his employ. 
C thereupon brought suit against 
B for the loss of A’s service. Can 
he recover? 

A knowing that his horse was 
unsound, said to B, who wanted to 
B em- 


buy it, that it was sound. 
ployed a veterinarian to examine 


and on his report 
bought it. Shortly afterwards his 
unsoundness became apparent, 
and B brought a suit against A for 
deceit. Can he recover? 

The owner of a valise was stand- 
ing with it in his hands when a 
man came up and took hold of the 
valise to get possession of it. The 
owner immediately knocked him 
down. Is the owner liable for 
damages for an assault? 

An indictment in the Hudson 
County Oyer and _  Terminer 
charged the defendant with having 
inflicted on one Smith, in the city 
of New York, several mortal 
wounds of which he subsequently 
died in the county of Hudson. 
Can the indictment be sustained? 

Action to recover damages for 
seduction of plaintiff's daughter. 
Defendant proved that at the time 
of the seduction the daughter was 


the horse, 


over twenty-one years of age, was 
in his employ and had no intention 
to return to her father’s house. 
Can plaintiff recover ? ; 

A is a stockholder in a corpora- 
tion. He brings a bill to set aside 
a sale of land by the corporation to 
one of its directors, alleging that 
the sale was procured by fraud of 
the vendee. A is sole complain- 
ant, and B, the director accused of 
the fraud, is sole defendant. Point 
out the defects in this bill. 

A and B entered into a written 
agreement for the sale by A to B 
of an interest in a patent, and at 
the same time agreed verbally that 
the written agreement should not 
come into force unless C approved 
it. In an action on the written 
agreement may the verbal agree- 
ment be established ? 

The assignee of a bond sues the 
obligor. Is an admission by the 
obligee that the money has been 
paid, made before the assignment 
of the bond, relevant on behalf of 
the defendant ? 

The defendant had wrongfully 
entered upon plaintiff’s land and 
cut and taken away certain trees. 
Plaintiff sued in assumpsit on the 
common counts for goods sold and 
delivered. Plaintiff's attorney, in 
his opening, stated the above facts. 
A motion to nonsuit on the open- 
ing was made. Should the motion 
be granted? 

What steps must a defendant 
take, to take advantage of a join- 
der of too many defendants (a) 
where the misjoinder appears on 
the face of the declaration? (b) 
where it does not so appear? 

(a) Distinguish between a “gen- 
eral verdict” and a “special ver- 
dict.” (b) Cana jury be compelled 
to give a “general verdict ?” 

May a number of persons sev- 
erally owning distinct tenements, 
injuriously affected by a common 
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nuisance, join in a bill for injunc- 
tion? 

What is the writ of ne exeat, and 
in what circumstances may _ it 
issue ? 

In what cases must a ticket ac- 
company a subpoena to answer in 
foreclosure suit? 


MR. JUSTICE HENDRICKSON. 


Mr. Justice Charles E. Hendrick- 
son continues to improve in health. 
The members of the family have 
moved from Philadelphia to Wyn- 
newood, a suburb of that city. 
Their house at Red Bank, which 
has been remodeled, will be ready 
shortly for their reception. Since 
the Judge left Ocean Grove his im- 
provement has been gradual, but 
none the less sure. 


OBITUARIES. 
MR. JOHN WHITEHEAD. 

One of the best known veteran 
members of the Essex County Bar 
was Mr. John Whitehead, who 
died February 15, at his home in 
Morristown of heart failure. He 
had been ill about a month, suffer- 
ing from a very severe attack of 
grip, but on the day of his death 
it was supposed was improving. He 
suddenly complained of heart 
weakness, and passed away within 
a few minutes. 

Mr. Whitehead filled his part in 
the legal and social history of New 
Jersey with credit to himself and 
pleasure to his  fellow-man. 
Dying within a few hours of his 
cousin, William Silas Whitehead, 
he snapped another link connect- 
ing the present with the past. Al- 
though not native born, and 
although living for a part of his 
life in Morristown, Mr. White- 
head was a Newarker and of New- 
ark—thoroughly identified with its 
history and its interests. For 
years his home was in what is now 


Newark, and his legal practice was 
confined almost entirely to the 
courts of that county. 

He was born in September, 
1819, in Jersey, Licking county, 
Ohio, whither his parents had 
moved some years before. His 
father dying when the future law- 
yer was only a babe, the widow 
removed to Newark, where the 
child’s uncle, Asa Whitehead, a 
leading member of the local bar 
and a strong personality, took 
charge of the education and future 
of John. 

After a thorough academic edu- 
cation, the boy, then grown into 
young manhood, became a student 
in his uncle’s office, being admitted 
to the bar in 1840, and was made 
counselor in 1847. He began the 
practice of his profession at once, 
and three years later opened an 
office of his own. In 1846 he mar- 
ried Katherine Mills, daughter of 
James Mills, sheriff of Morris 
county, who was considered one 
of the most beautiful women of her 
vicinage. She was the sister of 
Henry J. Mills, formerly a well- 
known lawyer of Newark. From 
this union sprang two children, a 
son, Henry, who died in 1857, and 
a daughter, Katherine, who sur- 
vives her father and is unmarried. 
Mrs. Whitehead died two years 
ago. 

Mr. Whitehead lived in Newark 
until 1861, when he removed to 
Morristown, where he has resided 
ever since, but retained his New- 
ark office. 

He was appointed in 1856 a 
United States Circuit court com- 
missioner for this state, and sub- 
sequently special master in Chan- 
cery and a Supreme court commis- 
sioner. Despite his extensive 
practice he found time to devote 
to historical research and edu- 
cational matters, in both of which 
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he took the keenest interest up to 
the time of his death. He was a 
member of the Public school com- 
mittee of Newark as early as 1845, 
its meetings being held in his pri- 
vate office for some time. 

In 1851 this committee grew into 
the Board of Education, and Mr. 
Whitehead became secretary and 
treasurer of the newly created 
body, holding these positions till 
1855. lor several years he was 
also. school superintendent of 
Clinton township and secretary of 
the State Society of Teachers and 
Friends of Education. 

He was also prominent in the 
American Association for the Ad- 
vancement of Education. When 
the legislature decreed by special 
act that school examiners should 
be appointed in the different coun- 
ties of the state Mr. Whitehead 
was selected for the post in Essex 
county. His work for education 
did not stop with schools, for he 
was one of the most indefatigable 
workers in the cause which 
eventually succeeded in building 
the library and lyceum in Morris- 
town, opened in 1876. Since then 
he was an active member of its 
board of directors, and in reality 
the supervising head, having the 
final say in the choice of new 
books. 

Although not active in his parti- 
sanship, Mr. Whitehead was an 
ardent Republican, and during the 
exciting days preceding the war 
he came out strongly in favor of 
the abolition of slavery. When 
emancipation was proclaimed, Mr. 
Whitehead at once took up the 
cudgels in behalf of bestowing the 
franchise on the negro. When it 
was obtained and the negroes of 
Morristown grew fearful that they 
might be prevented from exercis- 
ing their prerogative, he stood at 
the head of the line of newly-made 


citizens and remained on watch 
until the last one had safely cast 
his vote. But his interest in the 
race did not end there, for he was 
a teacher for forty years in the 
African M. E. Church in Spring 
street, Morristown. 

In 1891 he was elected president 
of the New Jersey Society of the 
Sons of the American Revolution, 
a position he held to his death. 
He was also named vice president 
of the national body in 1893, after 
having repeatedly declined the 
presidency. In addition, Mr. 
Whitehead was one of the direc- 
torate of the Washington Associa- 
tion of New Jersey, an active 
member of the New Jersey Histor- 
ical Society, and a member of the 
State Charities Aid Association. 
In days gone by, he was also a 
president of the Prudential Life 
Insurance Company. 

Through his entire career, Mr. 
Whitehead worked  unceasingly 
for the good of others, devoting 
his best energies and much money 
to the welfare of the lowly and op- 
pressed. In his religion he was 
as broad and liberal as in all other 
things, and although a member of 
the First Presbyterian Church of 
Morristown, he was the friend and 
ally of all sects, aiding all impar- 
tially to the best of his ability. 

He was the author of many arti- 
cles on historical and educational 
subjects, and the editor and com- 
piler of The Judicial and Civil His- 
tory of New Jersey, published in 
1897. His last address—on his 
favorite theme, the American 
Revolution—was made on Janu- 
ary 3, at a meeting of the Sons of 
the American Revolution, held at 
Orange. 

His 
the First 
Morristown, February 17. The 
honorary pallbearers were: Vice 


took place in 
Presbyterian Church, 


funeral 
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Chancellor H. C. Pitney, Alfred 
Mills, H. C. Pitney, Jr., former 
Mayor John E. Taylor, Admiral 
Cooper, Dr. F. W. Owen, Vincent 
B. King and Mayor Charlton A. 
Reed, all trustees of the Morris- 
town Library and Lyceum, of 
which Mr. Whitehead was presi- 
dent, and the members of the ses- 
sion of the First Church. The car- 
riers were the members of his Sun- 
day-school class of the Colored 
Methodist Church. The interment 
was in the church cemetery. 

At a meeting of the Bar of Essex 
County, held at the Chancery 
Chambers, on February 16, on the 
occasion of the death of John 
Whitehead, the following resolu- 
tions were unanimously adopted: 

We have met together to pay 
our tribute of respect to one of the 
oldest members of the Bar of New 
Jersey, a lawyer who has worked 
untiringly in this county for nearly 
sixty-five years. Engaged until 
the end in the active practice of his 
profession, John Whitehead, after 
a long life of faithful and honorable 
service, has entered into rest. 

Of an old New Jersey family, he 
was born at Jersey, Ohio, in Sep- 
tember, 1819, and upon the death 
of his father he came to Newark 
while yet a child. Brought up by 
his uncle, Asa Whitehead, he re- 
ceived a good academic education, 
and had the advantage of studying 
law in his uncle’s office. He was 
admitted to the Bar as an attorney 
in 1840, and as a counsellor in 
1847. He devoted himself with 
earnestness and ability to the du- 
ties of his profession, and acquired 
a large and varied practice. His 
industry was untiring. He gave 
careful attention to the details of 
office business. He was careful in 
the investigation and was thorough 
in the preparation of his causes, 
whether for trial or for argument. 


He was skillful and resourceful in 
the trial of causes, and an able and 
persistent advocate before the 
higher courts. He loved the con- 
test of the courts and was engaged 
in the trial of a case in the Circuit 
within a month before his death. 

Mr. Whitehead was appointed a 
United States Commissioner in 
1856, and during more than half a 
century he gave much time and 
careful atterition to the judicial du- 
ties of this judicial office. 

He was keenly interested in 
public affairs, and his patriotism 
made him conspicuous before and 
during the Civil War for his advo- 
cacy of the Union cause. He was 
likewise enthusiastic in behalf of 
freedom for every man, whatever 
his color, who was an inhabitant of 
any part of the territory of the 
United States. His tastes led him 
in early life into the fields of liter- 
ature, and in addition to his legal 
work, he gave himself, according to 
his means, to the advancement of 
education among colored as well as 
white persons. Perhaps no lawyer 
in New Jersey ever did as much 
personally for public education, for 
the dissemination of sound liter- 
ature and for stimulating interest 
in the historv of the state. 

He was for many years and until 
his death the president of the Mor- 
ristown Library and Lyceum. A 
man of wide reading and knowl- 
edge of literature and history, he 
was himself a writer of recognized 
ability, especially on matters con- 
nected with New Jersey history 
and biography. He took peculiar 
interest in the commemoration of 
the deeds of the heroes of the 
Revolution of 1776, and up to the 
end of his life no labor was too 
great for him to undertake in the 
interest of the Society of the Amer- 
ican Revolution, of which he was 
the President in this state. 
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He was also an earnest Chris- 
tian, and for nearly forty years a 
Sunday-school teacher among the 
colored people ; and he gave steady 
support, by personal exertion, to 
all that was good. 

His life and work entitle him to 
the largest measure of that regard 
which belongs to men of earnest 
endeavor. Such a man deserves 
the praise not only of his friends, 
but of all mankind. 

Resolved, That these resolutions 
be presented to the Essex County 
Circuit court at the opening of the 
next term, and that a copy be sent 
to the family of our deceased 
brother. 


MR. WM. SILAS WHITEHEAD. 

Mr. William Silas Whitehead, 
cousin to Mr. John Whitehead, 
died Feb. 14 at his home in New- 
ark, aged 75 years. He was the 
son of the late Asa Whitehead, a 


prominent lawyer who died in 1860, 
and a nephew of ex-Governor Pen- 
nington. 

Mr. Whitehead was born March 


& 1829, in Newark; graduated 
from Princeton College in 1847; 
read law with his father, and was 
admitted as attorney in July, 1850, 
and as counselor in February, 
1854. After 1872 he was associat- 
ed in practice with Mr. Albert P. 
Condit, who died in December, 
1902. He was surrogate of Essex 
county from 1859 to 1864, and was 
a prominent Mason, having been 
for a time grand master of the 
Grand Lodge of New Jersey. 

For some years past Mr. White- 
head was not in active practice. He 
was a thorough gentleman of the 
old school, a great student, and 
highly respected by all who knew 
him. 

At his funeral the honorary pall- 
bearers were: Cortlandt Parker, 
Amzi Dodd, Charles Borcherling, 


Philemon Woodruff, Frederick 
Frelinghuysen, James M. McDon- 
ald, Wallace M. Scudder and Mar- 
vin Shurts. 

The Bar of Essex county passed 
resolutions concerning him, from 
which we extract the following: 

“In the death of William Silas 
Whitehead the Bar of the County 
of Essex and, indeed, that of the 
state, have lost one of their oldest 
and most distinguished members. 
So many years have elapsed since 
Mr. Whitehead withdrew himself 
from the active practice of his pro- 
fession that there are now few law- 
yers left who from acquaintance 
and association can speak of him. 

“To those few it is deemed a 
privilege and delight to express 
their knowledge of him, and so aid 
the object of this gathering, intend- 
ed, as it is, by a custom, brotherly 
and fitting, to perpetuate the 
memory of one whose life and ex- 
ample has contributed to the en- 
noblement of our profession. 

“Mr. Whitehead might well be 
regarded as representative of the 
old school of lawyers. With the 
advantages which a collegiate edu- 
cation affords, after his graduation, 
he studied law in the office of his 
father, Asa Whitehead, one of the 
leading lawyers in this state, and 
after being licensed he commenced 
and continued his professional 
practice in the city of Newark. 

“To the discharge of the duties 
of his calling he brought the indis- 
pensable requisites of the useful 
and successful lawyer—a thorough 
knowledge of legal principles and 
a great good sense. To these he 
added industry, studious habits, 
honesty and gentlemanly conduct 
in dealing with his fellows. These 
qualifications were soon recogniz- 
ed and appreciated, and for many 
years secured for him not only an 
extended and lucrative practice, 
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but the respect and confidence of 
the community as well. 

“The life of our deceased brother 
is an instructive one to all, point- 
ing out, as it does, the only way of 
successful and useful living. Hav- 
ing lived beyond the allotted years 
as well as the day of his usefulness, 
and afflicted with the infirmities of 
advanced age, he has gone to the 
rest awaiting a life well spent.” 

COL. S. M. DICKINSON, 


Colonel S. Meredith Dickinson, 
well-known as a legal author, but 
still more intimately known to all 
the Bar of this state as the efficient 
and able chief law clerk of the 
Court of Chancery for thirty-four 
years past, died January 29, at his 
home in Trenton, of heart trouble 
and nervous prostration, no doubt 
the result of too close attention to 
routine office labors. He was ill 
only two weeks. 

Colonel Samuel Meredith Dick- 
inson was the lineal descendent of 
Philemon, distinguished for his 
part in the Revolutionary war. Mr. 
Dickinson was born at “The Her- 
mitage” on June 25, 1839. The 
family were originally from Vir- 
ginia. He was educated in the old 
Trenton academy, which stood on 
the site of the Public library. In 
1856 and 1857 he engaged in mer- 
cantile pursuits in New York city. 
He returned to Trenton the year 
following, and took up the study of 
law in the office of the late Chief 
Justice Mercer Beasley, where he 
remained until 1861, when the Civil 
war broke out and changed his 
plans. In that year he was appoint- 
ed paymaster in the United States 
navy and served in that capacity 
on the sloop of war Deale, in the 
North Atlantic squadron, under 
Admiral Dupont. On the return 
of the vessel to Philadelphia in 
1862 he received an honorable dis- 
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charge. In the following year he 
Was appointed private secretary to 
the late Governor Parker, where 
he remained during the term of the 
governor, assisting in the difficult 
duties which devolved upon the ex- 
ecutive, who, in addition to his or- 
dinary duties as governor, was su- 
perintendent and audited all bills 
for war expenditure. 

In 1865 Mr. Dickinson was com- 
missioned assistant adjutant gen- 
eral of the state, under a new law 
reorganizing the national guard of 
the state, in recognition of his ser- 
vices to the state during the war. 
In the meantime he continued to 
read law, and in June, 1863, he was 
admitted to the bar as attorney and 
three years later as counselor. 

When the office of comptroller 
of the treasury was established he 
was made deputy under Comptrol- 
ler William K. McDonald, and he 
remained in that office during Mr. 
McDonald’s term. In 1871 he en- 
tered the office of the clerk in 
Chancery and continued in his re- 
sponsible duties in that office until 
his death. 

Mr. Dickinson was the author of 
many valuable law works, his lead- 
ing ones being “Chancery Prece- 
dents,” which was published in 
1870, and “Probate Court Prac- 
tice,’ which was published in 1884. 
His works were accepted as au- 
thorities by bench and bar. He 
became chancery reporter after the 
death of the late Judge Stewart. 

Colonel Dickinson was a master 
and frequently sat in cases referred 
to him by the chancellor. He was 
president of the New Jersey Sons 
of the Revolution for many years, 
and a member of the Military Or- 
der of the Loyal Legion of the 
United States, commandery of 
Pennsylvania. He was also treas- 
urer of the Trenton Battle Monu- 
ment Association, 
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MR. JAMES J. MEEHAN. 


Mr. James J. Meehan, of Somer- 
ville, N. J., died of acute Bright’s 
disease on Monday, February 20, 
aged 38 years. Mr. Meehan had 
not been ill, although he had been 
complaining for a month. He was 
at his office on Saturday, two days 
before his death, and decided to 
take a vacation of two weeks, and 
the news of his sudden death was a 
severe shock to his friends. 

Mr. Meehan was one of the best 
known lawyers of Somerset coun- 
ty, having been admitted at the 
June term of 1889 as an attorney 
and as counselor at the November 
term, 1893. He was prosecuting 
attorney for Somerset county from 
1895 to 1896, which position he re- 
signed before the completion of his 
term, 

Mr. Meehan always practiced in 
Somerville with the exception of 
the years 1898, 1899, 1900 and 
1901,and was an unusually success- 
ful advocate. He was counsel in 
many of the leading cases before 
the county courts, both civil and 
criminal, and had a large clientage. 
For some years he was the partner 
of William V. Steele, and during 
that time was engaged with his 
partner in two murder trials, which 
attracted wide attention. 

He was a person of exceptional 
mental talents, which were pecu- 
liarly adapted to the successful pur- 
suit of his chosen profession. Per- 
sonally he was affable, generous 
and kind, and he was fortunate in 
the possession of many friends. His 
qualities were highly esteemed by 
his fellow lawyers and associates. 
He was unmarried. 

The obsequies took place at St. 
Mary’s Church of the Assumption, 
in Elizabeth, where the deceased 
was a communicant. 

The Somerset County Bar Asso- 
ciation passed resolutions, in part 


as follows: “Possessed, as he was, 
of an exceptional intellect, of pro- 
nounced ability in discerning the 
salient points in every cause that 
was entrusted to his care, with 
great industry and true devotion to 
the interests of his clients and zeal 
in the preparation and presentation 
of their cases, he gave promise of 
rising to marked distinction in his 
profession. His marked talents as 
a lawyer and his many personal 
charms endeared him to us all, and 
will cause him to be by us long and 
pleasantly remembered.” 


MR. ROBERT D. SALMON. 


Mr. Robert D. Salmon, another 
of the oldest members of the 
Essex County Bar, died Feb. 8 at 
his son’s residence in Newark. He 
was admitted as attorney in No- 
vember, 1854, and as counselor in 
December, 1869, 


He was eighty- 
four years of age, and had long re- 
tired from active practice. 


MR. W. WHEATON BENTHALL. 


sy an oversight the Journal has 
not heretofore chronicled the 
death of Mr. William Wheaton 
Senthall, who died on Sept. 5 last 
at his home in Vineland. Mr. Ben- 
thall was an admirable lawyer who 
was admired and honored for his 
strict honesty. Mr. Benthall was 
born in Washington, D. C., June 
3, 1845. He received his education 
at St. Mary’s college, located 
about twenty miles from Balti- 
more, Marytand. For years he was 
in the empioy of the government. 
He went to Vineland in 1880. 
Soon afterward he began the study 
of law in the office of his cousin, 
Wheaton Berault. He was ad- 
mitted as attorney February, 1885, 
and as counselor February, 1892, 
and always practiced in Vineland. 
The resolution passed by the Bar 
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of Vineland on the day of his death 
declared : 

“In the death of William W. 
Benthall the bar of Cumberland 
county has lost one of its most re- 
spected members, a man of highest 
honor and strictest integrity, of 
high legal attainment and know- 
ledge, and one who discharged 
every duty with care and fidelity.” 

MR. CHRISTOPHER A. BERGEN. 

Mr. Christopher A. Bergen, who 
served as a member of Congress 
from the First District of New Jer- 
sey for two terms, and who at one 
time was one of the foremost mem- 
bers of the Camden County Bar, 
died in Haverford, Pa., February 
17, from locomotor ataxia. 

Mr. Bergen was born at Bridge 
Point, Somerset County, N. J., 
August 2, 1841. He and his 
brother, Martin V. Bergen, now a 
judge of the Camden district court, 
graduated from Princeton College 
in 1863. He was admitted to the 
Bar in 1866, and with his brother 
Martin formed the law firm of Ber- 
gen & Bergen, with offices in Cam- 
den. 

Although a staunch Republican 
and a public speaker of note, he 
never sought office until 1888, when 
he was nominated for Congress 
and defeated General William J. 
srindle. He was re-elected in 
1890, but was defeated for re-nomi- 
nation in 1892 by Henry C. Lou- 
denslager, the present Congress- 
man. Shortly after this time his 
health began to fail, and he went to 
Cape May, then Atlantic City, and 
finally to Haverford. 

He is survived by a widow and 
three children, and Martin V. and 
George J. Bergen, members of the 
New Jersey Bar, sons by his first 
wife. 

The funeral took place February 
20, interment being made in Ever- 
green Cemetery, Camden. 


BOOK NOTICE. 


A TREATISE ON THE LAW 
of Extraordinary, Industrial and 
Interstate Contracts. By Dar- 
ius H. Pingrey. Albany, N. Y.: 
Matthew Bender & Co. 1905. 
Pp. 944. Price $6.30, delivered. 
The publishers state that the 

work “was written to meet the de- 
mand of industrial progress.” The 
subjects treated are arranged in 
five parts, and entitled Freedom of 
Contract, Contracts in Violation 
of Law, Contracts Against Public 
Policy, Operation of Contracts, 
and Termination of Contracts, and 
the various sub-subjects of trade 
unions, stock exchange dealings, 
corporation mergers, limited lia- 
bility of railroad and telegraph 
companies, wager and gambling 
contracts, contracts in restraint of 
trade, arbitration of building con- 
tracts, contracts for theatre and 
railroad tickets, free passes, etc., 
are more or less fully considered. 
In other words, the author has en- 
deavored to “make a complete 
treatise on extraordinary con- 
tracts,” and in doing so has en- 
tered upon a new and important 
field. The book is in charming 
type, on excellent paper, and the 
references to cases abundant on 
every page. As the table of cases 
cited alone makes just a hundred 
pages, it will be seen how many 
authorities have been looked up in 
order to compile the text. We 
presume the number of cases so 
cited would amount in number to 
eight thousand. There are also 
citations to articles on the ques- 
tions involved, to be found in legal 
magazines. On the whole, we do 
not know of a modern work on 
contracts which would be more 
useful to the average lawyer than 
this. 
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